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Executive Summary
1.
It is proposed to form a single Lincolnshire Legal Service comprised of 85 lawyers and supporting administrative staff, operating from a central head office and 7 branch offices that will be organised into 2 clusters. Its total budget (at the start of year 2) will be £4.1 million compared with the existing combined budget of participating authorities totalling £4.65 million, representing an efficiency gain of at least £400,000. It is proposed that the service should initially be hosted by Lincolnshire County Council with a view to forming a Limited Liability Partnership within 12 months. This will avoid delay that would otherwise be likely to be incurred in satisfying the Law Society’s regulatory requirements, which is likely to be complicated by the novel characteristics of the practice. Provided a decision to form the service is made in July 2007 it could go live by May 2008 (or January if the service is led by an existing employee of Lincolnshire’s legal services. (see paragraph 62)
2.
This is a genuinely innovative proposal. No other 2 tier area of England & Wales has succeeded in welding district and county council based legal teams into a completely integrated service. Moreover, the scale of the service coupled with the emphasis on establishing a strong presence in the market for public sector legal services should enhance the LSSP’s reputation as being at the cutting edge of partnership and alternative 2 tier working. 
3.
The proposal carries little risk in terms of cost: the reconfiguration of Lincolnshire’s legal services can be completed within existing budgets. Nor does the proposal threaten the quality of service partners already enjoy: existing teams will stay where they are so as to minimise disruption to clients and maintain the existing balance between the supply and demand for legal services. Furthermore, where specialist advice is needed it can be obtained from within the practice or from a retained budget earmarked for this purpose.
4.
The proposal sets out clear, specific and realistic measures by which participating authorities may achieve significant, recurring, long term efficiency gains, which could be used as a model for other corporate services. It also tackles the issue of lack of capacity in local authority legal services by creating critical mass coupled with management arrangements that will enable resources to be deployed effectively and efficiently and the rapid, uniform transformation and adoption of better practices and processes. Another advantage of the proposal is that it will address the issue of recruitment and retention in local authority legal services by creating an organisation that offers greater opportunities for career progression, both as specialist lawyers and as managers. The configuration of the new service also accommodates local authorities’ desire for flexibility in the delivery of their Monitoring Officer function whilst ensuring Monitoring Officers will have access to more economical, high quality legal advice.
5.
The novel characteristics of the service will demand a high standard of leadership. The proposal therefore underlines the need to ensure that the senior management team possesses the range of managerial, entrepreneurial and change management skills necessary to deliver the new service. The right quality of leadership is, however, unlikely to be attracted and retained unless the remuneration package offered to key managers reflects prevailing market rates. The relatively low remuneration of the most senior lawyers in Lincolnshire thus represents a critical risk factor, and in recommending that this is addressed the proposal therefore acknowledges the need to expose the Director  post to external competition. 


The existing provision of legal services in Lincolnshire

1.
The delivery of local authorities’ priorities and core services frequently gives rise to a multitude of legal issues, third party challenges and substantial risk and councils therefore need good access to high quality legal advice. Lincolnshire authorities presently obtain legal support in three ways:- 
· By maintaining in-house legal teams supported by private sector solicitors and barristers where this is necessary to bridge a temporary lack of capacity or to provide specialist advice. 

· The sharing of a relatively small in-house legal resource between two authorities, supported, where necessary, by private sector lawyers.

· Sole reliance on private sector lawyers.

2.
In total Lincolnshire authorities employ 75 FTE lawyers supported by 21 administrative staff. The total cost of this service is, on average, £4.65 million per annum, of which £3.36 million is spent on salaries and £1.19 million is used to procure advice from the private sector. More than half of all Lincolnshire’s local government lawyers (47) are employed by the County Council. On average district councils employ about 5 staff, although one does not employ any. The actual and potential capacity and versatility of district teams also varies since some are comprised predominantly of para-legal staff rather than experienced and qualified lawyers.
3.
The kind of service provided by the county legal team is generally quite different from that provided by their colleagues in district authorities. County Council lawyers tend to be specialists in the fields of adult services, children’s services, highways and compulsory purchase law, specialist litigation (such as judicial review) and commercial and property law. Lawyers employed by district councils are usually “generalists”, although they often develop a specialised knowledge of certain key disciplines, notably in the fields of planning, housing and information law, general administrative law, and litigation in the magistrates’ and county courts. 

4.
Most authorities rely on senior lawyers to provide high level advice to chief officers and elected members on governance issues, and in half of the Lincolnshire authorities this role has been formalised by the designation of a lawyer as the Council’s Monitoring Officer. In other authorities the Monitoring Officer is not a lawyer, but if legal advice is required it is sought from the in-house legal team or from a consultant. Each approach is common throughout England and Wales, and there is no evidence that either solution works more effectively than the other in terms of the desired outcome, which is to ensure local authorities act lawfully and steer clear of conduct that amounts to maladministration.
5.
Lawyers’ roles across the County also tend to vary in two other important respects. First, in some local authorities the most senior lawyer’s span of control may embrace other services, such as member and property services. Such individuals tend to play an important role in the corporate management of their authority and take a leading role in key projects with the result that the role of Legal Services is, in some cases, “projected” well beyond its formal and more traditional remit. Second, some local authority legal teams tend to carry out work that does not need to be done by a lawyer and is nowadays often seen to lie outside the remit of a local authority legal service. Housing possession actions (especially those for arrears of rent), and certain licensing issues and magistrates’ court prosecutions fall into this category. 
Opportunities for delivering an improved service

6.
In principle local authority legal services could be provided more effectively and efficiently by forming a single Lincolnshire Legal Service, designed with a view to:-
· Reducing expenditure on external legal advice
· Sharing resources effectively (lawyers, library facilities etc)
· Delivering process efficiencies 
· Trading in legal services to generate an income to subsidise the service
· Improved recruitment and retention potential for Lawyers
7.
The largest and most immediate potential efficiency gain will be achieved by substituting external expenditure on legal consultants by in-house staff. Analysis of Lincolnshire local authorities’ expenditure on external advice indicates that at least 80 per cent of work that is presently externalised undoubtedly falls within the competence of in-house lawyers, who in general cost their Councils between a third and one half of the amount private sector lawyers charge for the same work (see Appendix 1 page 28). Efforts to reduce expenditure on external lawyers would be aided by the ability to move and share lawyers between local authority legal services since this would help bridge temporary gaps in capacity, especially those that occur when posts fall vacant, maternity cover is required or a major project ties up the time of a key individual. Trading also affords a significant opportunity to subsidise Lincolnshire’s legal service. By way of example, it is reported that Kent County Council’s Legal Service generates a trading income of more than £1 million per annum.   
Design parameters - the Client side brief
8.
A meeting of the Chief Executives and Leaders of Lincolnshire local authorities on 19th April 2007 considered a progress report by the Legal Services Work Stream that set out the options for the creation of a shared Legal Service. The meeting decided that the Work Stream should produce a detailed business case for a single, decentralised legal service. Further, in order to guide the development of the business case the Project Director was asked to prepare a “Client Side Brief”. The Brief was circulated to all Chief Executives for their consideration on 2nd May 2007 and specifies:- 
1) Legal services must be provided through a single, pan-Lincolnshire legal service. 

2) Within each local authority there must be direct access to face to face legal advice from a lawyer with a broad knowledge of local government law and experience of working with elected members and senior officers. 

3) The new service must be designed and implemented with the potential of generating substantial income from other public sector bodies; the service should be entrepreneurial and innovative. To this end the possibility of creating service hosted by an SPV must be fully evaluated.

4) Subject to (5) below, for planning purposes it should be assumed that the initial contribution of each participating authority, relating to substitution, will be the average annual expenditure over the last 3 years 
5) The new service must maximise the delivery of efficiency gains through the substitution of external spend by the recruitment of staff and the streamlining of management. The target efficiency gain is initially £400,000 p.a. 

6) In accordance with paragraph (5) the new service should make proposals for minimising all elements of its cost base. Full consideration should be given to the possible use of technology, human resource management and procurement to deliver economic, efficient and effective ways of working.

7) The new service must make adequate arrangements for the provision of advice under sections 5 and 5A of the Local Government & Housing Act 1989 (Monitoring Officer issues). What matters is that each authority should have confidence that it will continue to receive good quality legal advice on such matters in confidence.

8) The performance of the new service should be susceptible to robust performance management by participating authorities. 

9) The requirement to deliver a single service does not imply any constraint on the number and pattern of deployment of personnel and other resources save for that set out in 2 above.

The organisation of the new service

9.
The requirement that every Lincolnshire authority should have access to face-to-face legal advice has been met by designing a “branch office organisation”. This provides every authority with an in-house legal resource sufficient to meet the existing demand for legal services, supported by and coordinated with the resources of the practice as a whole, located in other branch offices and a central “head office”.  
The head office 
10.
The head office will accommodate the strategic management team and secretariat of the new service. It will also house 5 specialist teams responsible for providing legal services across the whole of Lincolnshire in the following disciplines:-
· High Court and complex litigation

· Child care law
· Adult services law
· Commercial and property law

· Highway and compulsory purchase law
11.
It is proposed the new service should be located in Lincoln and hosted by the County Council on the grounds of its centrality (which will facilitate access to the practice’s specialist teams), its easy access to the substantial support services possessed by the County Council, and the fact that more than half the practice’s staff and all the lawyers belonging to specialist teams presently work for the authority so that the scale, cost and timeline associated with a TUPE transfer to a host will be minimised. 
The branch office network

12.
Every district council will have a dedicated team responsible for providing everyday advice to officers and elected members. The kind of service provided will vary according to the demand of clients in each authority, but in general terms branch office teams will be expected to provide advice on planning, litigation, contracts, information and data protection law, general public law issues and governance. A “branch office” will not be provided at the County Council since any advice that is required can be supplied through the specialist teams and those members of the senior management team that will be based at the County Offices . On this basis the choice of the proposed disposition of the new services branch offices and staff is set out in Table 1 (overleaf)
13.
A key assumption is that those Councils that already maintain a team of lawyers and spend only modest sums on external lawyers have, broadly speaking, matched the number and expertise of the people they employ with the demand for legal services. It therefore makes sense to leave these people where they are to form the new branch office. This approach will maintain well established service levels, avoid disrupting relationships with clients and complicated, potentially lengthy and expensive procedures for the relocation of staff, which could also have an adverse impact on recruitment and retention. In making this proposal it is recognised that in one authority the predominance of unqualified staff and a spend in the region of £40,000 on external solicitors may indicate an immediate requirement to reinforce the existing team, and this issue will need to be taken into account by the new Director when they determine the disposition of new staff.  
14.
The demand for legal services in Councils that do not maintain a legal team or where there is significant (more than £50,000) expenditure on external lawyers has been determined by carefully analysing external expenditure to determine the level and category of services procured and converting this spend into FTEs. These posts have then been added to, or used to create, the branch office establishment. 
Table 1: Disposition of offices and staff
	 
	Legal Staff
	Admin
	Comment

	Management (based at HQ)
	 
	 
	 

	Director of Legal Services
	x1
	 
	New

	Assistant Director of Legal Services
	x3
	 
	New

	Practice Manager
	x1
	 
	Existing (LCC)

	Legal Trainee Posts
	x2 
	 
	Existing (LCC)

	Centralised Specialist Teams (x5)
	 
	 
	 

	High Court & Complex Litigation
	x11.91  FTEs
	)
	Existing (LCC) EEP & Civil Lit teams

	Child Care Law
	x12 FTEs
	)
	11 Existing & 1 New

	Adult Care Law
	x 4.61  FTEs
	) 12 FTEs
	Existing

	Commercial & Property Law
	x 9.5 FTEs
	)
	7 Existing & 2.5 New

	Highways & Compulsory Purchase Law
	x 7.42  FTEs
	)
	6.42 Existing & 1 New

	Dispersed District Teams (x7)
	 
	 
	 

	Northern Cluster
	 
	 
	 

	City of Lincoln 
	x 6.12 FTEs
	2 FTEs
	Existing

	EL
	x2 FTEs
	1 FTE
	*1 FTE 'existing' 1 x new

	WL
	x2 FTEs
	 
	*1 FTE 'existing' 1 x new

	Southern Cluster
	 
	 
	 

	NK
	x6 FTEs
	1 FTE
	Existing

	SK
	x5.5 FTEs
	3.46 FTE
	Existing

	SH
	x4.7 FTEs
	0.30 FTE
	Existing 

	Boston
	x3 FTEs
	1 FTE
	Existing


15.
From time to time branch offices will need to call on additional capacity or expertise that they do not possess. In the short term this problem will be resolved by drawing on staff from elsewhere in the practice or, exceptionally, by procuring specialist legal advice. In order to help weld the 7 branch offices into a single practice it is proposed that they should be amalgamated into the 2 clusters described in Table 1. Each cluster would be overseen by an Assistant Director whose responsibilities would include assisting the Director to formulate, embed and monitor common standards, practices and processes across the service. The Assistant Directors would also be required to shift work and resources between offices to resolve imbalances in the demand and supply of legal services between branch offices with the object of maximising the use of in-house capacity and minimising external spend: this is the principal strength of a single service solution.
16.
A proper balance between the supply and demand for the supply of legal services would be promoted by charging for legal services rather than simply supporting existing establishments through the transfer of participating authorities’ base budgets. This would have 2 specific advantages. First, those authorities that maintain large legal teams would be able to claw back money from legal services by restricting the casual and unnecessary take up of legal advice, which will yield additional cashable efficiencies. Second, those authorities that will be provided with an in-house service will be able to control any tendency this might have to release demand for casual and unnecessary legal advice that was previously curtailed by the need to purchase it from high cost external providers; otherwise there is a risk the in-house provision might be overwhelmed. It is therefore proposed to introduce a charging regime within 12 months of the establishment of the new service. Assuming the introduction of charging in the longer term it is likely that the Director would (in consultation with the Member Management Board (see paragraph 33) and “client authority”) review the distribution of staff between offices if this is necessary to cure persistent mismatches between the demand and supply for legal services across the practice. 

Anticipated improvements in service
17.
The new service will almost certainly be the largest local government legal practice in England, and the number of fee earners specialising in this field is likely to exceed those employed in the local government teams of many “national" firms of Solicitors. Collectively, Lincolnshire authorities already possess a very broad range of skills and experience, which will be augmented by a range of new appointments. All Lincolnshire authorities will thus have access to a substantial and innovative legal resource at rates well below those charged by the private sector. Crucially, whilst the service will be organised on a decentralised basis its management arrangements, systems and practices will ensure it operates as a single practice; the principle that work will be done where it arises will not inhibit work being done by others, and specifically the practice specialists, if that better meets the needs of the client. Furthermore, the Director and their senior team will be expected to develop the service in response to partners’ changing needs and market demand, whether that be through the appointment of additional staff (paid for by trading with partners and others), the development of additional specialist teams (such as an advocacy unit) or the reorganisation of the service in response to changing patterns of client demand manifested through charging.
Managing the service

Senior management

18.
The new service will need an experienced, dynamic and entrepreneurial senior management team that possesses the skills and capacity to shape and drive forward a large, complex and innovative trading entity. The choice of proposed structure is illustrated by Figures 1 and 2 (see pages 11 and 12)
19.
The senior management team is envisaged to comprise a Director and 2 Assistant Directors, whose conditions of service would be comparable with those of other leading local authority legal practices. The principal role of the Director will be to shape, agree and be accountable for achieving the service’s strategic business objectives, which will be set in consultation with a Member Management Board (see paragraph 33). The Director and Assistant Directors will also be responsible for:-
· Developing the service as a strong trading entity

· Coordinating the demand and supply of legal services across the whole practice

· Providing a Monitoring Officer resource to any authority that decides not to retain this function (see paragraph 29) 
· Leading major projects

· Developing the capability and reputation of the service’s specialist teams and, in particular, their capacity to trade 

· Advising senior officers and members on particularly sensitive issues 

· Providing very high levels of expertise in at least 2 legal disciplines, with the object of being recognised as experts in their field

· Developing and embedding effective, efficient, entrepreneurial and innovative practices and processes across the practice

19(a).
One of the most important practical differences between a single, decentralised service and a collaborative solution is the ability of managers to quickly, simply and efficiently direct resources to where they are most needed, be that through substitution, the location of staff or through systems that control the flow of work to different offices. The Legal Services Work Stream concluded 3 Assistant Directors would be required to fulfil this and their other roles. The Programme Board, however, was of the opinion that 2 Assistant Directors and a Director would be sufficient to manage the new service. Figures 1 and 2 set out alternative approaches to managing the service with 2 Assistant Directors: Figure 1 provides for the service’s experienced and well qualified specialist Team Leaders to report directly to the Director. Since their primary role will be to advise on complex and specialist issues and contribute to practice development a direct report to the head of the new service would make sense. The alternative set out in Figure 2 shows Team Leaders reporting to Assistant Directors, which would be consistent with Assistant Directors’ role to develop and market their own expertise in certain fields. The Work Stream’s approach was that Team Leaders should report to a third Assistant Director and that the other 2 Assistant Directors would lead a cluster of branch offices. The advantage of this approach was that it created extra capacity for trading – the rationale was not that a greater management resource was necessary.
Figure 1: Proposed Management Structure Version 1
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Figure 2: Proposed Management Structure Version 2











District Legal Managers
20.
The Director and Assistant Directors will not be responsible for managing the routine case work that is carried out within branch offices or the lawyers employed in them. That role will be undertaken by District Legal Managers – the most senior lawyer based in each participating authority. Nor will the senior management team be responsible for providing routine face to face to senior officers and politicians; this will also be part of the District Legal Managers’ role.  A key assumption is that those local authorities that already employ a senior lawyer as a Legal Services Manager or Head of Legal Services will retain that trusted and respected individual on site as their District Legal Manager unless, of course, they are promoted to one of the senior management positions in the practice.
Team leaders
21.
The capacity to trade and the minimisation of external expenditure will require the practice to attract and retain high quality, specialist lawyers. Whilst this need will, in part, be discharged by senior management and District Legal Managers it is therefore proposed that 5 senior posts should lead each of the specialist teams, whose role will be to establish a reputation for expertise in their field for the benefit of the practice and its clients rather than to manage staff. 

Other staff and creating the capacity to trade

22.
Whilst the legal services market in sectors such as local government and planning law is a potentially lucrative source of income it is also highly competitive. The new service will therefore need to be able to attract and retain staff at all levels whilst living within its budget. The proposal is, therefore, to construct a wide, generic job description for all staff below the level of Assistant Director. All such staff will TUPE transfer to the new service under their existing terms and conditions and unless these already provide for advancement through the grade there will be no automatic entitlement to further salary increases. Instead, future advancement will be on merit, subject to the availability of funds, needs of the practice and the approval of the Member Management Board. The freedom to reward staff will thus largely be a function of profitable trading and efficient practice management. This is intended to engender the entrepreneurial culture that will help the new organisation succeed.

The vehicle for delivering a shared service
23.
There are essentially three types of legal model which local authorities can use to develop a single entity shared legal service:-

· A contractual arrangement, for example, under the Local Authorities (Goods and Services) Act 1970

· An administrative model, for example, delegation of the function to another local authority, a joint committee or an officer

· The creation of a new corporate body (a special purpose vehicle - “SPV”) such as a limited company or a Limited Liability Partnership (“LLP”)

24.
A single entity solution inevitably involves the transfer of legal staff to another body. If an SPV is used that will be a new, arms length, corporate entity. The contractual or administrative model would instead require the TUPE transfer of staff to a host authority, which would thus become the new employer. In either case services will need to be purchased, although under the hosted model there would be no necessity to enter into a contractual arrangement.

25.
An SPV in the form of an LLP would, in principle, hold several attractions. It would be unique in the field of local government legal practice and thus build significantly on the Lincolnshire Shared Services Partnership’s reputation for innovation. An LLP would communicate clearly the entrepreneurial nature of the new practice to staff, other stakeholders and potential clients. Another advantage of an LLP is that it would enable the new practice to trade widely with the private sector. It would also free the new practice from the constraints imposed by public job evaluation, which have had a significant adverse impact on recruitment and retention. 

26.
In the short term the formation of an LLP would also pose a number of quite tough challenges. Specifically, the Law Society’s Solicitors’ Rules and Code of Conduct would impose a requirement to obtain appropriate financial, administrative and independent accountancy support (Appendix 7, page 42, paragraphs 3.3 and 3.4). Local authority functions cannot be delegated to an LLP, which would necessitate the retention of an “intelligent client function” (Appendix 7, paragraph 4.2). An officer of the LLP could not be appointed as Monitoring Officer of a participating authority (Appendix 7, paragraph 4.3). Nor could local authority contracts for the provision of legal services simply be awarded to the LLP; some advertising would be necessary (Appendix 7, paragraphs 5.1 and 5.2). Professional indemnity cover for an LLP’s lawyers and insurance for the practice as a whole would also be more expensive, at least in the short term (Appendix 7, paragraphs 7.1 – 8.5). None of these issues is likely to be insuperable. Accountancy support and adequate insurance cover is unlikely to be prohibitively expensive. Some authorities intend to retain their (legally qualified) Monitoring Officer as an intelligent client and those which do not have a legally qualified Monitoring Officer have already operationalised the intelligent client function. An effective intelligent client removes the need to delegate functions to the LLP; its lawyers will simply be instructed to take appropriate action by the former. Finally, the periodic advertising of block contracts would ensure the practice remained competitive. 

27.
In comparison the hosted model would also be innovative; no other county has succeeded in welding its separate legal teams into a single services – the most that has been achieved is relatively informal and partial “agreements to cooperate”, for example, “The Suffolk Model”. Further, whilst a hosted model would not carry the cachet of LLP status with the right leadership it could undoubtedly trade effectively with the public sector: this has been demonstrated in a non-partnership context by other entrepreneurial local authority teams in Kent, Essex and Gloucester. Further, whilst the hosted model might not have the vires to trade extensively with the private sector  (which in any event would be restricted by Law Society rules), in the first instance the practice is likely to lack the capacity and experience to trade outside the public sector. The hosted model does not give rise to any procurement, insurance or indemnity issues. There will be no need to make alternative pension arrangements or seek “Admitted Body” status to the Local Government Pension Scheme, which would be time consuming and could undermine the confidence and retention of staff at a crucial point in the formation of the practice. In short, the hosted model would be quick and straightforward to implement and with the right leadership ought to establish a strong market presence and a reputation for innovation and entrepreneurship.

28.
On balance, therefore, it is recommended that the service should be launched as a hosted model, since this could be achieved within the fast-track timescale specified by the LSSP, that is January 2008 (provided a decision to form the shared service is made in July 2007). The work stream further recommend that the service should aim to evolve into an LLP within 12 months of its launch, which should provide sufficient time to bed down the new service, establish and test the business systems that will be essential for successful trading, resolve novel and potentially complicated issues with the Law Society connected with the set up of the practice, win staff confidence and resolve pensions issues that if handled too precipitously could result in the loss of key staff.

Monitoring Officer Arrangements
29.
As a matter of law the Monitoring Officer’s role is narrowly defined as being to prevent and to report on any unlawful act and maladministration by their authority.
 Subsequently the Association of Council Solicitors and Secretaries sought to broaden the role of Monitoring Officers, and it is now generally recognised that they ought to take a more proactive and supportive role in the overall corporate governance of an organisation instead of merely focusing on issues legal and procedural compliance. The broadening of the role of Monitoring Officers has been accompanied by a recognition that it need not be discharged by a lawyer provided there is access to good quality legal advice. In Lincolnshire four authorities do not have a legally qualified Monitoring Officer nor do they intend that this arrangement should change if a single legal service is formed. Of the others, South Kesteven has indicated it desires to retain its legally qualified Monitoring Officer and it has been assumed Boston Borough Council, Lincoln City Council, and North Kesteven District Council will require their Monitoring Officer to be legally qualified (it being unclear whether they will be transferred to the new service).

30.
In the circumstances, Table 2 (overleaf) describes the arrangements by which it is proposed to accommodate this variety of approach. All have been tried and tested elsewhere. All work and none are necessarily better than the others. Thus there is no need to, and no good reason for, insisting every authority should adopt the same Monitoring Officer arrangements. From a purely practical point of view it would seem, however, that retaining a Monitoring Officer in house and outside the new service is unnecessary and could cause difficulties. It is unnecessary because the same familiar and trusted individual could be formally appointed
 as Monitoring Officer under an agreement made between the host and client authorities, who would continue to work at the client’s offices and provide exactly the same sort of advice as they do now.  Practical difficulties could arise if the retention of a key lawyer as Monitoring Officer stripped the branch office of most of its expert legal resource and resulted in a significant proportion of the client authority’s legal work being carried out outside the new service. Further, to the extent the Monitoring Officer might seek to utilise the services of the in-house team it is possible this could create tensions with the district branch manager and the management of the practice as a whole.
31.
Should a local authority wish to change its Monitoring Officer arrangements after the new service is established this could be accommodated without difficulty. It should be emphasised that such flexibility only exists if the service is hosted a local authority; by law a Monitoring Officer must be an officer of a local authority (including one seconded under section 113 of the LGA 1972). Thus if an SPV/LLP is established the service could not provide Monitoring Officers; its lawyers would supply legal advice to officers designated by participating authorities as Monitoring Officers. Experience throughout the County has shown that this arrangement does not pose any practical difficulties; the issue is whether participating authorities would nonetheless be comfortable with it.
Table 2: Proposed Monitoring Officer Arrangements
	Approach
	Local Authorities
	Solution

	Monitoring Officer not legally qualified and to remain outside the single legal service
	South Holland DC

Lincolnshire CC

East Lindsey DC

West Lindsey DC
	Advice to Monitoring Officer provided by a nominated senior officer of the single legal service

	Monitoring Officer legally qualified and to remain outside the single legal service
	South Kesteven DC
	No change. Monitoring Officer able to seek such advice as they might require from the single legal service

	Monitoring Officer legally qualified and transferred to the single legal service
	Provisionally…..

North Kesteven DC

Lincoln City Council

Boston BC
	Single service provides a nominated senior officer to act as Monitoring Officer under section 113 LGA 1972


 Governance
32.
The object is to establish simple, robust arrangements by which local authorities may exert strategic control over the new service to ensure they get the service they want at the right price, whilst ensuring its management team retains sufficient operational flexibilities and freedoms to run the new service efficiently and effectively. This presents certain challenges, the most fundamental being that there is likely to be a significant variation amongst partners in terms of the service that is demanded. A good example would be the question of whether to institute, defend or settle legal proceedings, which is, perhaps, a power best retained and exercised by participating authorities in consultation with officers of the new service – at least until it has become established.

33.
It is recommended that the body with oversight of the service should be governed by a board of one elected member of each participating authority. The board would act in a consultative capacity with a remit to shape, review and monitor the annual business plan of the service, having regard, in particular, to:-

· service levels and quality (including the number, qualifications and disposition of staff);

· the projected cost of the service to each authority/ charging levels;

· the target efficiency savings to be recouped from each authority;
· the distribution of surpluses from trading activity

34.
Governance of the new service by a joint committee
 is not recommended since this would involve additional bureaucracy and unwieldy. It would also sit uncomfortably with the legal position and obligations of officers of the new service, who will in law be employees of the host authority and subject to the direction of the head of its paid service and oversight by its elected members. Set against these points, it is not clear what advantages would accrue from the establishment of a joint committee compared with Member Management Board arrangements as proposed.
35.
Board members and, through them, participating authorities, would be able to exert influence over the new service by monies paid to it by way of a grant (year 1), fees paid in respect of work carried out (subsequent years) or, ultimately, withdrawal from the practice. In terms of the models described in paragraph 23 it is thus proposed that the service will be operated under a simple contractual arrangement between the host authority and participating authorities under the Local Government (Goods and Services) Act 1970. It should be noted that there is no need to appoint a separate Member Management Board exclusively for the supervision of this partnership; in the interests of economy and efficiency the Board that has been proposed for the governance of the shared Procurement Service could be utilised for this purpose (and be given responsibility for the governance of other shared services).
Conflicts of interest

36.
Conflicts of interest are unlikely to arise very often. When they do, they can, as in the private sector, be avoided by the creation of “Chinese Walls” within the service in accordance with Law Society rules. In practical terms this would mean an issue in respect of, for example, a lease between the County Council and a district would be handled by the central property team at the County Council or (on behalf of the County Council) and by the district branch office (on behalf of the district council), which is exactly what happens now. If, however, any particular difficulties were to arise under such arrangements they could be overcome if necessary by instructing third party lawyers (funded by the service’s retained legal budget for external expenditure).
Finance
37.
In accordance with the Client Side Brief the design of the new service has been predicated on delivering recurring minimum efficiency gains of £400,000 per annum from year 2. If year 1 is April 2008 to Mar 2009 then year 2 will be April 09 to March 2010. The proposal also indicates the scale of the future savings that might be delivered through the introduction of charging.
Delivering initial savings of £400,000 p.a.

Methodology

38.
The basic approach to demonstrating how the initial savings could be delivered was to:-

· Quantify the external expenditure of each Lincolnshire local authority

· Identify external spend that is capable of being substituted by internal spend on new staff

· Calculate the number of full time equivalent staff that would need to be employed to carry out substitutable external expenditure. This was done by dividing the total spend by a denominator that represents the average cost per hours of work paid, converting this to the total number of hours worked and FTEs based on a lawyer working 1200 chargeable hours per annum. 
· Determine the level and kind of legal skills the new FTEs would require to do the work that is being substituted
· Determine where best to place the new FTEs, applying the principle they should be employed where the work is being substituted unless a clear case can be made for allocating them to a centralised, specialist team

· Calculating the difference between the total cost of the new FTEs (including on-costs) and previous total external expenditure and passing this on as a saving after making an allowance for the marginal cost of the Director’s and Assistant Directors’ (new) posts and the continuing need to procure some external legal support where it is particularly specialised or demanding  
39.
The work stream was compelled to adopt this methodology because some local authorities do not maintain complete, compatible (or, in some cases, any) data about the kind of work that is undertaken by their staff and external lawyers. It is nevertheless robust. First, external expenditure has been averaged over a 3 year period and exceptional expenditure on large-scale, one off projects has been excluded with a view to identifying a realistic and conservative level of potentially substitutable expenditure. 
40.
Second, a very detailed (invoice by invoice) analysis has been made of external expenditure by East and West Lindsey District Councils and the County Council to establish precisely the kind of services that are procured (i.e. which disciplines and how specialised) and the rates paid for this work. The analysis for East and West Lindsay was compared with expenditure by an “average” external spender (South Holland District Council) to discover whether the pattern of expenditure differed in any significant respect. It did not. This process thus provided a reliable check on the accuracy of assumptions made about substitutable external expenditure and its conversion to FTEs. Further, since these authorities account for most substitutable expenditure any systematic variation with other partners would be unlikely to invalidate decisions about the kind of staff that need to be recruited.
Other assumptions

41.
It is assumed new staff will be recruited at the mid point of the generic salary scale (£35,000 plus on-costs). This figure is evidence based: local authorities in Lincolnshire have recently recruited qualified Solicitors at below this salary. If, however, some new posts are recruited at a higher level the impact on overall savings is likely to be minimal. In view of variations in the apportionment of on-costs across the Lincolnshire the service’s financial position has been modelled for purely illustrative purposes on those applied by South Holland District Council. The Director and Assistant Directors are assumed to be drawn from the existing pool of senior managers. In the event that the new Director is recruited from outside existing Lincolnshire legal services teams it is further assumed that one existing head of service post will be ‘at risk’ and that if it is not be possible to offer suitable alternative employment to the post holder: 
· This may result in some one-of costs such as early retirement or redundancy costs. 
· The existing budget for their post is transferred to the new service 
· Any one-off costs may be met from the required efficiency gain of £400,000

42.
In other words, senior management posts continue to be marginally costed. 
43.
Two further key assumptions are:-

· No significant income will be generated from trading in year 1; and,

· Each authority will pay an amount equal to the existing central overhead cost in year 1 and the cost of this overhead will be absorbed into the service’s charging structure in future years. On the basis of this assumption central overhead costs have no significant impact on the bottom line. Moreover, because the overhead costs of the host authority will be derived from some services that do not directly benefit the new legal service a future SPV ought to be able to drive down overhead costs by entering into a bespoke contract for HR, payroll and similar support with a third party provider.
44.
On the basis of these assumptions, Appendix 4 illustrates the new service will deliver an annual efficiency gain of at least £400,000 beginning in year 2. 
45.
A more “pessimistic” scenario (solely from a financial point of view) is that the Director is recruited externally and all existing senior lawyers are offered suitable alternative employment. In that event the whole of the cost of the Director’s post will fall on the new organisation, reducing the saving in year 1 to £381,770 (see Appendix 5). 
Financing the service

46.
In year 1 (i.e. April 08 to Mar 09) it is assumed participating authorities will transfer their existing salary budget and a sum equal to their averaged annual  expenditure to the new service. This payment will be used to pay for one off set up costs, such as a time recording and case management system, initial recruitment costs and office equipment for new staff. Any retained surplus would be distributed to partners in accordance with the method set out in paragraph 55. 
47.
In year 2 and subsequent years local authorities will be billed quarterly in advance for an amount equal to ¼ of their previous year’s expenditure. Following the implementation of charging (at the start of year 2) partners would be invoiced or 
reimbursed for expenditure in excess of or less than that budgeted for.
Future opportunities for efficiency gains
48.
Local authorities that maintain an in-house legal service and contain external spend pay a low hourly rate for their legal service but tend to spend more on legal services than those that externalise most work because they commission a high volume of work. Conversely authorities that externalise most legal work commission less work at a relatively high cost. There is no evidence that those authorities that lack an in-house team experience greater difficulty in discharging their functions or that they are more prone to act unlawfully or maladministration. Accordingly, provided a charging regime is introduced to help pin demand to reasonable levels it may be inferred:-

· Authorities that maintain legal teams will reduce expenditure on legal services because casual and unnecessary work will be “squeezed out”;
· Authorities that spend substantial sums of external lawyers will reduce their expenditure on legal services because the same volumes may be purchased at approximately half the cost per hour of their existing service.

49.
At the end of year 2 and subsequent years partners would be entitled to receive a percentage of profits arising from trading with external partners, for which the service would be required to account separately and would be ring fenced from the host authority’s General Fund.  The percentage to be distributed and the apportionment of profits would be determined by the Member Management Board in consultation with the Director. In this context it should be noted that if local authorities do squeeze out legal expenditure further efficiency gains ought to be levered by either:-

· a commensurate reduction in the service’s establishment; and/ or
· an increased income from trading arising from lawyers switching from in-house work to work for other public bodies, charged at a higher rate.

Support service costs

50.
It has been assumed that the County Council will provide the new service’s support services and that in doing so the effective marginal cost to the County Council will be nil. Accordingly, support service costs will be stripped out of those district council budgets that are transferred to the County Council as host. For their part, any support services that continue to be supplied by district councils as a matter of necessity (such as accommodation) will also be assumed to have an effective nil marginal cost and thus absorbed within their overall corporate budgets. Once charging is introduced its is further assumed that support service costs will be reflected in the charge out rate for lawyers. Finally, for the reasons set out previously, a future SPV should deliver a further efficiency gain by reducing the overhead cost of the service below the levels charged by the host. 
Pay issues

51.    As a matter of law, men and women are entitled to equal pay for equal work. Once an equal pay environment has been established both men and women doing the same job may be paid different salaries, reflecting, for example, differential performance, skills and experience etc. This is not to say that differentials are necessarily a good thing; in some circumstances differences in pay can cause difficulties, and when such circumstances arise issues should be tackled in accordance with principles of good human resource management.
52.   There is no evidence of any systematic difference in the pay received by men and women who may transfer to the new practice.  There is a significant variation in the pay received by Legal Services Managers and Heads of Legal Service; this is not related to the gender of the individuals concerned. Instead, in general terms, it is explained by their span of control: those that manage other services (such as Property or Member Services) earn between £10,000 and £15,000 more than their colleagues whose remit extends only to the law. Since the people affected by this discrepancy are those who would be best placed to apply for senior management positions and/ or continue to lead a legal team at a participating authority it is thus possible that after a transfer to a host authority there would be a sound business reason for reviewing the remuneration received by District Legal Managers. Much would depend on whether those who presently earn higher salaries are appointed to senior management positions or leave the practice for other reasons, since this might eliminate or considerably mitigate existing differentials. Another outcome could be that some salaries might be reduced and others increased. Thus it this stage it is impossible to speculate usefully on the extent to which differences in pay might exist, the appropriate remedy and its cost save to say:-
· Differences seem unlikely to be widespread or based on gender.
· There is no good reason to establish the practice on the basis that all staff migrate to the most favourable terms and conditions of any participating authority. Save where the law requires or it is consistent with the effective running of the practice further reward must be earned. 

53.     Overall, therefore, issues of equal pay and pay generally are best resolved by the Director after a TUPE transfer to the host, having regard to the host’s job evaluation scheme, the pay and conditions of the staff that transfer and the outcome of consultations with the staff of the new service. 

Sharing costs and benefits

54.
It is proposed that any retained surplus at the end of year 1 should be distributed in proportion to each authority’s average 3 year external expenditure to reflect the fact that a surplus would be derived from the unspent portion of these monies.

55.
In subsequent years charging will eliminate the need to distribute costs and benefits save for the sharing of profits from trading activity, which would be calculated in accordance with paragraph 47.   
Scalability
56.
The feasibility and viability of this proposal would not be significantly affected by the non-participation of 1, or even 3 district councils. The non-participation of the County Council alone would have a more significant impact; whilst it would not invalidate the business model that has been adopted it would alter the scale and critical mass of the practice and thus undermine its flexibility, the potential for specialisation and the capacity to trade. Non-participation of the County Council and 1 or more district councils would so reduce the service’s scale and critical mass as to make the business model unworkable. 
57.
A further attraction of the business model is that it admits the expansion of the practice by the “acquisition” of local authority and other public sector legal services in adjacent counties, several of which report problems with capacity, recruitment and retention by virtue of their limited size, budget or geographic location.

Arguments in favour of participation in the shared service 
58.
The attractions of the business model are:-

· The proposal is truly innovative: Participation will thus enhance the LSSP’s reputation at the cutting edge of partnership and alternative 2 tier working
· The proposal can be implemented quickly: a TUPE transfer to a host authority could be executed within 4-5 months of the appointment of a Director, thus achieving the desired “quick win” on behalf of the LSSP

· The proposal carries little risk in terms of cost: the reconfiguration of Lincolnshire’s legal services can be completed within existing budgets

· The proposal carries little risk in terms of quality of service: existing teams stay where they are. This will minimise disruption to participating authorities and retain the existing balance between the supply and demand for legal services. Where specialist advice is needed it can be obtained from within the practice or from a retained budget earmarked for this purpose

· The proposal sets out clear, specific and realistic measures by which participating authorities may achieve significant, recurring, long term efficiency gains, which could be used as a model for other corporate services, particularly those that spend large sums on third party consultants. 
· The proposal tackles the issue of lack of capacity in local authority legal services by creating critical mass coupled with management arrangements that will enable resources to be deployed effectively and efficiently and the rapid, uniform transformation and adoption of better practices and processes
· The proposal tackles the issue of recruitment and retention in local authority legal services by creating an organisation that offers greater opportunities for career progression, both as specialist lawyers and as managers
· The proposal accommodates local authorities’ desire for flexibility in the delivery of their Monitoring Officer function whilst ensuring Monitoring Officers will have access to more economical, high quality legal advice 
Analysis of key risks
59.
The principal risks associated with the business model that is proposed are set out in Table 3. 
Table 3: Risks associated with the Legal Services business model

	Risk
	Magnitude/ likelihood
	Source of risk
	Mitigation

	The new service will not have the quality of leadership required to succeed
	Medium/ medium
	The business model poses significant and novel management challenges such as the need to manage a multi-site legal practice; make minimal reliance on external advice; generate a strong trading presence in a highly competitive market, which fall outside the experience of many lawyers in local government and, specifically, existing senior managers

Salaries paid to senior lawyers in Lincolnshire are significantly lower than those paid to leaders of other county and unitary authorities 
	1. Expose all senior management posts (Director and Assistant Directors) to external competition

2.Recognise the need to pay competitive salaries to attract/ retain top class lawyers and managers to the practice

	External expenditure is not reduced in accordance with the business model’s assumptions
	Medium/low
	In the early days of the service capacity will need to be built up by the recruitment of new staff, the implementation of improved  practices and processes and a change in culture more akin to the time management /charging disciplines of private practice. This will not happen “overnight”
	1. Careful budget monitoring coupled with practices that “gate keep” access to external assistance

2. Short term reliance on locums and consultants whilst capacity is built up and practices and processes designed and embedded

3. Early recruitment of key additional staff

4. Training and investment in staff and systems

5. Building confidence as existing and new staff become accustomed to making less reliance on external support



	Significant income is not generated by trading
	Medium
	Effective trading performance depends on the practice possessing appropriate and adequate leadership skills and capacity and the development of an entrepreneurial culture, none of which can be taken for granted
	1. Careful selection of senior management

2. Early recruitment of key staff coupled with the use of locum staff and external contractors in the short term

	Loss of key staff
	Medium/low
	Not all staff may be attracted to the culture of the new organisation

Staff are becoming alienated and threatened by continuing uncertainty over the future of legal services in Lincolnshire 
	1. Careful selection of senior management and effective change processes

2. An early decision by Leaders and Chief Executives on the implementation of the service to facilitate adequate communication and an orderly, measured formation of the new service

3. Improved communication at all levels of the LSSP



	The new service is under-funded in year 1 whilst capacity is generated and the service beds in (charging in subsequent years will enable demand to be fitted closely with the supply of services)
	Low/low
	There is an absence of  comprehensive and compatible data on the kind and volume of work undertaken by and on behalf of legal services across Lincolnshire 
	1. The retention of notional savings in year 1can be used to fund locum staff and external support whilst the service recruits staff to provide the necessary capability and capacity to mop up the demand for non-specialist external support

2. A robust, tried and test methodology for translating spend into FTEs



	The service fails to operate as a “single practice”, causing a lack of capacity in districts with small teams, especially where in-house staff release latent demand for (notionally “free”) services
	Low/low
	Local authorities history of collaboration is not uniformly successful; in some (but not all) cases standards of shared service have not lived up to expectation.

Management of a large practice with multiple offices presents a novel challenge to most local government lawyers 
	1. Careful selection of senior management and the early formulation and adoption of systems and practices for marrying demand with supply

	Costs are increased by an “equal pay” claim
	Low/low
	There is no evidence of a systematic difference between men and women in terms of the pay they receive for the same work
	1. Carry out an equal pay audit after transfer to the host

	Costs are increased by the need to equalise pay after transfer to the host
	Medium/low
	There is evidence that District Branch Managers’ pay varies quite substantially (between £59,000 and £37,000). Overall the impact is likely to be low because although there is a large range of pay most potential DLM earn @ the average salary for the group. If, however, extremes were allowed to persist it could de-motivate staff  and would be inconsistent with good employment practice
	1. After transfer assess the extent of any imbalance having regard to appointments made to senior management positions from within the existing legal establishments and address any imbalances 


Implementation
60.
The implementation of a new service will entail a large number of professional judgements to be made about matters such as:-

· The preparation of a business plan and service standards for consideration by the Member Management Board 

· When and how many new full time or locum staff should be recruited to a particular part of the practice; 

· The assessment of applicants for new posts and appointment of new members of staff;

· The precise composition and emphasis of specialist teams; 

· The appointment of middle management and key (non-managerial) specialists
· The selection, purchase and implementation of practice management tools, such as case management and time recording systems

· The design of new management systems and processes for the delivery of an effective single practice across multiple offices

· Detailed consultation with staff, the design of a new generic job description, selection and formal appointment and “slotting in” of staff to new posts (including the resolution of challenges by individual members of staff)
· The assessment, rationalisation, re-negotiation of existing contracts and/ or purchase of essential practice resources, such as law libraries

· Setting up a financial structure to support the single service.

61.
The tasks listed under paragraph 60 are intended to highlight strategic risks that could stop the service going live quickly or lead to its complete failure. Those connected with operational matters, which could have a major impact on the success or quality of the service, are best determined by the proposed Director and their senior management team. It is therefore recommended that implementation should proceed as follows:-

· The process for the appointment of the Director and Assistant Directors should begin immediately
· Following their appointment to the host authority a “Shadow Member Management Board” should be established to oversee the formation of the new service in accordance with a project plan agreed between the Director and the Shadow Board
62.
Assuming it is possible to settle the remuneration of the senior management team and advertise these posts within 1 month of the meeting of the Leaders and Chief Executives a provisional, outline time table for the implementation of the service could be as follows:-

30 August and 6 September 2007

Advertise posts

1 October 2007

Appoint Shadow Member Management         






Board
13 October 2007



Appoint senior management team

18 January 2008



Senior management team in place
16 May 2008
TUPE transfer of staff complete; service goes live

16 May 2008
Member Management Board established

63.
The above timetable could be collapsed by at least 3 months if the Director is appointed from one of the Lincolnshire authorities (assuming their immediate release from their employer) and they given full authority to implement the new service by participating authorities (in consultation with the Shadow Board). It is also feasible to complete the TUPE transfer of staff to the host in less than 4 months (the minimum likely to be required for a transfer of this size is 3 months, although plainly the time taken may be a function of the resources allocated and political will). However, any attempt to collapse the time-table to deliver a service before the end of January 2008 would risk its launch without vital systems and processes, which could seriously undermine its early performance and reputation.
Appendix 1: Table showing cost differential between private & local authority lawyers (from Strategic Outline Case) 
Local authority and external solicitors charge out rates
	Salary
	Basic hourly rate (£)
	Total hourly rate including all on-costs (£)

	20,000
	10.40
	19.44

	30,000
	15.59
	29.17

	40,000
	20.79
	38.89

	50,000
	25.99
	48.61

	60,000
	31.19
	58.33

	70,000
	36.38
	68.05

	80,000
	41.58
	77.78

	High street solicitor
	
	130.00

	Associate in city or good provincial firm 
	
	150-200

	Partner in city or good provincial firm 
	
	300+


Appendix 2: Client Side Brief

Draft client side brief
1) Legal services must be provided through a single, pan-Lincolnshire legal service. 

2) Within each local authority there must be direct access to face to face legal advice from a lawyer with a broad knowledge of local government law and experience of working with elected members and senior officers. 

3) The new service must be designed and implemented with the potential of generating substantial income from other public sector bodies; the service should be entrepreneurial and innovative. To this end the possibility of creating service hosted by an SPV must be fully evaluated.

4) Subject to (5) below for planning purposes it should be assumed that the base budget of the new service is @£4.65m and the initial contribution of each participating authority will be the average annual expenditure over the last 3 years. 

5) The new service must maximise the delivery of efficiency gains through the substitution of external spend by the recruitment of staff and the streamlining of management. The target efficiency gain is initially £400,000 p.a.  

6) In accordance with paragraph (5) the new service should make proposals for minimising all elements of its cost base. Full consideration should be given to the possible use of technology, human resource management and procurement to deliver economic, efficient and effective ways of working.

7) The new service must make adequate arrangements for the provision of advice under sections 5 and 5A of the Local Government & Housing Act 1989 (Monitoring Officer issues). What matters is that each authority should have confidence that it will continue to receive good quality legal advice on such matters in confidence.

8) The performance of the new service should be susceptible to robust performance management by participating authorities. 

9) The requirement to deliver a single service does not imply any constraint on the number and pattern of deployment of personnel and other resources save for that set out in 2 above.
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	Calculation of Initial Annual Efficiency Gain by substitution (Year 1 “Int Director”)        
	
	
	
	
	
	

	1.Current Structure
	(Gross Pay, Ni and Super)
	Average
	Excluding Admin
	Admin 
	with admin TOTAL
	Admin
	Total with admin
	
	

	Local Authority
	
	Current Staffing
	External Spend
	Total
	
	
	
	
	
	

	
	FTE
	£
	£
	£
	FTE
	FTE
	£
	£
	
	

	SHDC
	4.70
	178,050
	20,000
	198,050
	0.30
	5.00
	7,440
	205,490
	
	

	SK
	5.50
	207,390
	28,920
	236,310
	3.46
	8.96
	65,840
	302,150
	
	

	LCC
	47.33
	1,738,890
	771,400
	2,510,290
	12.00
	59.33
	339,870
	2,850,160
	
	

	Lincoln
	6.12
	233,100
	19,960
	253,060
	2.00
	8.12
	46,110
	299,170
	
	

	EL*
	1.00
	51,000
	154,520
	205,520
	1.00
	2.00
	23,290
	228,810
	
	

	WL
	1.00
	43,640
	143,940
	187,580
	0.00
	1.00
	0
	187,580
	
	

	NK
	6.00
	244,630
	18,350
	262,980
	1.00
	7.00
	20,780
	283,760
	
	

	Boston*
	3.00
	229,860
	41,230
	271,090
	1.00
	4.00
	22,760
	293,850
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total
	74.65
	2,926,560
	1,198,320
	4,124,880
	20.76
	95.41
	526,090
	4,650,970
	
	

	*East Lindsey budget 90k vired to Boston 
Appendix 3 continued (Yr1 Int Director)
	
	
	
	
	
	
	
	

	2.Proposed Structure
	
	Estimated Cost
	
	Excluding Admin
	
	with admin TOTAL
	Admin
	Total with admin
	
	

	(equalised basis)
	
	
	
	Total
	
	
	
	
	
	

	
	FTE
	£
	
	£
	
	FTE
	£
	£
	
	

	Transfer of staff
	74.65
	2,955,870
	
	2,955,870
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	6.5 Solicitors
	6.5
	289,500
	
	289,500
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Director 
	1
	52,650
	
	52,650
	
	
	
	
	
	

	Assistant Directors
	2
	64,440
	
	64,440
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total exc admin
	84.15
	3,362,460
	
	3,362,460
	
	84.15
	
	3,362,460
	
	

	
	
	
	
	
	
	
	
	
	
	

	(Equalised proposed Admin Total)
	
	
	
	20.76
	528,740
	528,740
	
	

	
	
	
	
	
	
	
	
	
	
	

	Allowance for residual external support                        
	
	
	
	
	
	200,000
	
	

	Set up costs
	
	
	
	
	
	
	
	120,000
	
	

	Proposed Total
	
	
	
	
	
	104.91
	
	4,211,200
	
	

	
	
	
	
	
	
	
	
	
	
	

	estimated cost/(saving)
	
	
	
	
	
	
	(439,770)
	
	

	Appendix 3 Yr 1 Int Director
Assumptions
	
	
	
	
	
	
	
	
	
	

	1. Existing staff costed on information provided by each authority, with inflation applied at 2.95%, assuming April 2008 (exc increments)
	
	

	2.Proposed structure- NI and Super has been equalised at 9.4% or 12.8% according to the lower and upper NI bands and super averaged at 19.35% for each authority.
	
	

	3. Current structure has individual pension rates supplied by each authority, but standard NI rates.
	
	
	
	
	

	4. Current structure and proposed structure has inflation applied at 2.95% + 2.95% on 2006/07 gross pay, where 2007/08 G.P has not been supplied
	

	5.Average super rate calculated as an average of rates supplied by each authority, with an NI personal Allowance of £5,225
	
	
	

	6.Assumed there will be an estimated 6.5 FTE solicitors(substituted by external spend) in the new structure (costed at 35k + oncosts.)

	(At this stage, no progression has been assumed for the additional 6.5 FTE's)
	
	
	
	
	
	

	7.1 Director has been added at 80k to 90k + oncosts (starting salary of 85k built in above), less cost of likely postholder in existing structure
	
	

	8.2 Assistant Directors have been added at Starting salary of 65k + oncosts, less cost of likely postholders
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	Calculation of Initial Annual Efficiency Gain by substitution (Year 2 and director internally)
	
	

	1.Current Structure
	(Gross Pay, Ni and Super)
	Average
	Excluding Admin
	Admin 
	with admin TOTAL
	Admin
	Total with admin

	Local Authority
	
	Current Staffing
	External Spend
	Total
	
	
	
	

	
	FTE
	£
	£
	£
	FTE
	FTE
	£
	£

	SHDC
	4.70
	183,310
	20,000
	203,310
	0.30
	5.00
	7,660
	210,970

	SK
	5.50
	213,500
	28,920
	242,420
	3.46
	8.96
	67,780
	310,200

	LCC
	47.33
	1,791,200
	771,400
	2,562,600
	12.00
	59.33
	349,900
	2,912,500

	Lincoln
	6.12
	240,390
	19,960
	260,350
	2.00
	8.12
	47,470
	307,820

	EL*
	1.00
	52,510
	154,520
	207,030
	1.00
	2.00
	23,980
	231,010

	WL
	1.00
	44,940
	143,940
	188,880
	0.00
	1.00
	0
	188,880

	NK
	6.00
	252,030
	18,350
	270,380
	1.00
	7.00
	21,390
	291,770

	Boston*
	3.00
	233,920
	41,230
	275,150
	1.00
	4.00
	23,430
	298,580

	
	
	
	
	
	
	
	
	

	Total
	74.65
	3,011,800
	1,198,320
	4,210,120
	20.76
	95.41
	541,610
	4,751,730

	*East Lindsey budget 90k vired to Boston 
Appendix 4 continued (yr2 Int Director)
	
	
	
	
	
	

	2.Proposed Structure
	
	Estimated Cost
	
	Excluding Admin
	
	with admin TOTAL
	Admin
	Total with admin

	(equalised basis)
	
	
	
	Total
	
	
	
	

	
	FTE
	£
	
	£
	
	FTE
	£
	£

	Transfer of staff
	74.65
	3,041,460
	
	3,041,460
	
	
	
	

	
	
	
	
	
	
	
	
	

	6.5 Solicitors
	6.5
	307,830
	
	307,830
	
	
	
	

	
	
	
	
	
	
	
	
	

	Director 
	1
	55,970
	
	55,970
	
	
	
	

	Assistant Directors
	2
	69,520
	
	69,520
	
	
	
	

	
	
	
	
	
	
	
	
	

	Total exc admin
	84.15
	3,474,780
	
	3,474,780
	
	84.15
	
	3,474,780

	
	
	
	
	
	
	
	
	

	(Equalised proposed Admin Total)
	
	
	
	20.76
	544,340
	544,340

	
	
	 
	
	
	
	
	
	

	Allowance for residual external support                        
	
	
	
	
	
	200,000

	
	
	
	
	
	
	
	
	

	Proposed Total
	
	
	
	
	
	104.91
	
	4,219,120

	
	
	
	
	
	
	
	
	

	estimated cost/(saving)
	
	
	
	
	
	
	(532,610)

	Appendix 4 (yr 2 Int Director)
Assumptions
	
	
	
	
	
	
	
	

	1. Existing staff costed on info.provided by each authority, with inflation applied at 2.95% on yr 1, assuming April 09 (exc incr.)

	2.Proposed structure- NI and Super has been equalised at 9.4% or 12.8% according to the lower and upper NI bands and super averaged at 19.35% for each authority, for year 1. Year 2 has 2.95% inflation applied. Increments have not be estimated at this stage

	3. Current structure has individual pension rates supplied by each authority, but standard NI rates.
	
	

	4. Current structure and proposed structure has inflation applied at 2.95% on Year one

	5.Average super rate calculated as an average of rates supplied by each authority, with an NI personal Allowance of £5,225

	6.Assumed there will be an estimated 6.5 FTE solicitors(substituted by external spend) in the new structure (costed at 35k + oncosts.)

	(At this stage, no progression has been assumed for the additional 6.5 FTE's)
	
	
	
	

	7.1 Director has been added at 85k + oncosts, assuming recruited internally
	
	

	8.2 Assistant Directors have been added at Starting salary of 65k + oncosts, less cost of likely postholders

	
	


	Appendix 5
	
	
	
	
	
	
	
	
	
	

	Calculation of Initial Annual Efficiency Gain by substitution (Year 1 and director appointed externally)
	
	
	
	

	1.Current Structure
	(Gross Pay, Ni and Super)
	Average
	Excluding Admin
	Admin 
	with admin TOTAL
	Admin
	Total with admin
	
	

	Local Authority
	
	Current Staffing
	External Spend
	Total
	
	
	
	
	
	

	
	FTE
	£
	£
	£
	FTE
	FTE
	£
	£
	
	

	SHDC
	4.70
	178,050
	20,000
	198,050
	0.30
	5.00
	7,440
	205,490
	
	

	SK
	5.50
	207,390
	28,920
	236,310
	3.46
	8.96
	65,840
	302,150
	
	

	LCC
	47.33
	1,738,890
	771,400
	2,510,290
	12.00
	59.33
	339,870
	2,850,160
	
	

	Lincoln
	6.12
	233,100
	19,960
	253,060
	2.00
	8.12
	46,110
	299,170
	
	

	EL*
	1.00
	51,000
	154,520
	205,520
	1.00
	2.00
	23,290
	228,810
	
	

	WL
	1.00
	43,640
	143,940
	187,580
	0.00
	1.00
	0
	187,580
	
	

	NK
	6.00
	244,630
	18,350
	262,980
	1.00
	7.00
	20,780
	283,760
	
	

	Boston*
	3.00
	229,860
	41,230
	271,090
	1.00
	4.00
	22,760
	293,850
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total
	74.65
	2,926,560
	1,198,320
	4,124,880
	20.76
	95.41
	526,090
	4,650,970
	
	

	*East Lindsey budget 90k vired to Boston 
Appendix 5 continued (yr 1 Ext Director)
	
	
	
	
	
	
	
	

	2.Proposed Structure
	
	Estimated Cost
	
	Excluding Admin
	
	with admin TOTAL
	Admin
	Total with admin
	
	

	(equalised basis)
	
	
	
	Total
	
	
	
	
	
	

	
	FTE
	£
	
	£
	
	FTE
	£
	£
	
	

	Transfer of staff
	74.65
	2,955,870
	
	2,955,870
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	6.5 Solicitors
	6.5
	289,500
	
	289,500
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Director 
	1
	110,650
	
	110,650
	
	
	
	
	
	

	Assistant Directors
	2
	64,440
	
	64,440
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total exc admin
	84.15
	3,420,460
	
	3,420,460
	
	84.15
	
	3,420,460
	
	

	
	
	
	
	
	
	
	
	
	
	

	(Equalised proposed Admin Total)
	
	
	
	20.76
	528,740
	528,740
	
	

	
	
	 
	
	
	
	
	
	
	
	

	Allowance for residual external support                        
	
	
	
	
	
	200,000
	
	

	Set up costs
	
	
	
	
	
	
	
	120,000
	
	

	Proposed Total
	
	
	
	
	
	104.91
	
	4,269,200
	
	

	
	
	
	
	
	
	
	
	
	
	

	estimated cost/(saving)
	
	
	
	
	
	
	(381,770)
	
	

	Appendix 5 (yr 1 Ext Director)
Assumptions
	
	
	
	
	
	
	
	
	
	

	1. Existing staff costed on information provided by each authority, with inflation applied at 2.95%, assuming April 2008 (exc increments)
	
	

	2.Proposed structure- NI and Super has been equalised at 9.4% or 12.8% according to the lower and upper NI bands and super averaged at 19.35% for each authority.
	
	

	3. Current structure has individual pension rates supplied by each authority, but standard NI rates.
	
	
	
	
	

	4. Current structure and proposed structure has inflation applied at 2.95% + 2.95% on 2006/07 gross pay, where 2007/08 G.P has not been supplied
	

	5.Average super rate calculated as an average of rates supplied by each authority, with an NI personal Allowance of £5,225
	
	
	

	6.Assumed there will be an estimated 6.5 FTE solicitors(substituted by external spend) in the new structure (costed at 35k + oncosts.)

	(At this stage, no progression has been assumed for the additional 6.5 FTE's)
	
	
	
	
	
	

	7.1 Director has been added at 80k to 90k + oncosts, assuming recruited externally
	
	
	
	

	8.2 Assistant Directors have been added at Starting salary of 65k + oncosts, less cost of likely postholders
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	


	Appendix 6
	
	
	
	
	
	
	
	
	
	

	Calculation of Initial Annual Efficiency Gain by substitution (Year 2 and director externally)
	
	
	
	
	

	1.Current Structure
	(Gross Pay, Ni and Super)
	Average
	Excluding Admin
	Admin 
	with admin TOTAL
	Admin
	Total with admin
	
	

	Local Authority
	
	Current Staffing
	External Spend
	Total
	
	
	
	
	
	

	
	FTE
	£
	£
	£
	FTE
	FTE
	£
	£
	
	

	SHDC
	4.70
	183,310
	20,000
	203,310
	0.30
	5.00
	7,660
	210,970
	
	

	SK
	5.50
	213,500
	28,920
	242,420
	3.46
	8.96
	67,780
	310,200
	
	

	LCC
	47.33
	1,791,200
	771,400
	2,562,600
	12.00
	59.33
	349,900
	2,912,500
	
	

	Lincoln
	6.12
	240,390
	19,960
	260,350
	2.00
	8.12
	47,470
	307,820
	
	

	EL*
	1.00
	52,510
	154,520
	207,030
	1.00
	2.00
	23,980
	231,010
	
	

	WL
	1.00
	44,940
	143,940
	188,880
	0.00
	1.00
	0
	188,880
	
	

	NK
	6.00
	252,030
	18,350
	270,380
	1.00
	7.00
	21,390
	291,770
	
	

	Boston*
	3.00
	233,920
	41,230
	275,150
	1.00
	4.00
	23,430
	298,580
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total
	74.65
	3,011,800
	1,198,320
	4,210,120
	20.76
	95.41
	541,610
	4,751,730
	
	

	*East Lindsey budget 90k vired to Boston 
Appendix 6 continued (yr 2 Ext Director)
	
	
	
	
	
	
	
	

	2.Proposed Structure
	
	Estimated Cost
	
	Excluding Admin
	
	with admin TOTAL
	Admin
	Total with admin
	
	

	(equalised basis)
	
	
	
	Total
	
	
	
	
	
	

	
	FTE
	£
	
	£
	
	FTE
	£
	£
	
	

	Transfer of staff
	74.65
	3,041,460
	
	3,041,460
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	6.5 Solicitors
	6.5
	307,830
	
	307,830
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Director 
	1
	113,970
	
	113,970
	
	
	
	
	
	

	Assistant Directors
	2
	69,520
	
	69,520
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Total exc admin
	84.15
	3,532,780
	
	3,532,780
	
	84.15
	
	3,532,780
	
	

	
	
	
	
	
	
	
	
	
	
	

	(Equalised proposed Admin Total)
	
	
	
	20.76
	544,340
	544,340
	
	

	
	
	 
	
	
	
	
	
	
	
	

	Allowance for residual external support                        
	
	
	
	
	
	200,000
	
	

	
	
	
	
	
	
	
	
	
	
	

	Proposed Total
	
	
	
	
	
	104.91
	
	4,277,120
	
	

	
	
	
	
	
	
	
	
	
	
	

	estimated cost/(saving)
	
	
	
	
	
	
	(474,610)
	
	

	Appendix 6 (Yr 2 Ext Director)
Assumptions
	
	
	
	
	
	
	
	
	
	

	1. Existing staff costed on information provided by each authority, with inflation applied at 2.95% on Yr 1, assuming April 09 (exc incr.)
	
	

	2.Proposed structure- NI and Super has been equalised at 9.4% or 12.8% according to the lower and upper NI bands and super averaged at 19.35% for each authority, for year 1. Year 2 has 2.95% inflation applied. Increments have not been estimated at this stage.
	
	

	3. Current structure has individual pension rates supplied by each authority, but standard NI rates.
	
	
	
	
	

	4. Current structure and proposed structure has inflation applied at 2.95% on Year one
	
	

	5.Average super rate calculated as an average of rates supplied by each authority, with an NI personal Allowance of £5,225
	
	
	

	6.Assumed there will be an estimated 6.5 FTE solicitors(substituted by external spend) in the new structure (costed at 35k + oncosts.)

	(At this stage, no progression has been assumed for the additional 6.5 FTE's)
	
	
	
	
	
	

	7.1 Director has been added at 85k + oncosts, assuming recruited externally
	
	
	
	

	8.2 Assistant Directors have been added at Starting salary of 65k + oncosts, less cost of likely postholders
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Advice to South Holland District Council

Lincolnshire Shared Services Partnership - Establishing a corporate entity

1. Introduction
1.1 This paper has been prepared for South Holland District Council (“the Council”) to provide advice on establishing a corporate entity in the context of the Lincolnshire Shared Services Partnership (“the Partnership”).  We acknowledge that the Council will share this paper with other members of the Partnership.

1.2 There are a number of objectives which the authorities are seeking to achieve through this Shared Services Partnership, including the development of a strong trading entity which generates work from outside the county as well as from within; the provision of “top quality legal advice”; provision of legal advice and support to Monitoring Officers; the development of a significant critical mass with opportunities for personal development and advancement and the ability to attract “top performers”; the achievement of recognition as “experts in their field”; the ability to offer services at lower rates than the opposition; and the encouragement of  innovation and an entrepreneurial character of operation.

1.3 There are three types of legal models which local authorities can use to develop shared services: 

· Firstly, a contractual arrangement, for example under the Local Authorities (Goods and Services) Act 1970 ; 

· Secondly, an administrative model, ie delegation of a function to another local authority or a joint committee or an officer of a local authority and/or including the secondment of staff under s113 Local Government Act 1972; and 

· Thirdly, the creation of a new corporate body, such as a company or Limited Liability Partnership (LLP).  

1.4 Each has advantages and disadvantages and each gives rise to different issues in relation to the governance of the relationship between those organisations and the relevant participating local authorities and other partners.

1.5 As policy and practice develop it is increasingly apparent that the classification of arrangements is never precise and often there is overlap between them. For example, the administrative model is more often than not a precursor to a major third party contract or outsourcing arrangement.  To distinguish administrative arrangements from a contract they are usually called “Collaboration Agreements”, “Inter Authority Agreements” or a “Memorandum of Understanding”.  Care is needed in devising structures to ensure that compliance with EU procurement requirements is not required when this is not intended.  Generally an advantage of administrative arrangements is that it is unlikely that procurement issues arise because it is a delegation of a function not a contract for services.  In deciding which model to employ and how to structure it, There are no hard and fast answers, no “one size fits all” in this particular equation.  

1.6 The Council is interested in considering the use of a corporate model or an administrative model.  We have been advised that the Legal Services work stream of the Partnership is aiming to form a single service for the eight local authorities involved in the Partnership and have identified two preferred ways of doing this: transferring staff to a lead authority, or transferring staff to an arms length special purpose vehicle.  The single service would have three professional teams.  The legal staff currently working for the local authorities involved in the Partnership would be part of this and there would also be recruitment of new staff.  The service would be headed by a Director and the staff would also include three assistant directors, and a practice manager with support staff.

1.7 South Holland District Council has raised a number of specific questions about establishing a special purpose vehicle.  This paper addresses those questions.

1.8 Solicitors’ practices are subject to the Law Society’s rules on professional conduct.  From 1 July 2007, these will be replaced by the Solicitors’ Code of Conduct which will be enforced by the Solicitors Regulation Authority.  This paper refers to both sets of rules.

2. Question 1: Is it lawful for Lincolnshire authorities to establish an arms length LLP or limited company for the purposes of (a) providing each of them with a legal service and (b) for trading with a view to making a profit that will be reinvested to reduce the cost of (a)?
2.1 It is lawful for the local authorities to establish a company or LLP for trading purposes and to reduce service costs to the partners, but they would need to ensure that they acted in compliance with the Solicitors’ Code of Conduct and within their powers.

2.2 Currently, rule 3.17 requires a solicitors’ practice in England and Wales to be a “recognised body”.  A recognised body is a body corporate recognised by the Law Society under the Administration of Justice Act 1985 and the Solicitors’ Incorporated Practice Rules 2004.  It can be a company or a limited liability partnership (LLP).  Recognition is renewable every three years.  Rule 12 of the Solicitors’ Code of Conduct provides for solicitors in England and Wales to practice in England and Wales in a number of ways, including as a director, member or shareowner of a company which is a recognised body, and as a member of an LLP, which is a recognised body.  Additional requirements are placed on the ownership and Directorships: every Director needs to be a practising solicitor (or equivalent ie Registered European Lawyer) and at least one owner must be a solicitor (or equivalent).

2.3 In order for the local authorities involved in the Partnership to act lawfully in setting up a company or LLP, they must act within their powers or intra vires to do so.  This means that they must identify a relevant power for their actions and to exercise that power appropriately.  One power which may be available to them is the well-being power in s.2 of the Local Government Act 2000.  In order to use this, the local authorities must genuinely believe that the proposed action would contribute to the economic, social or economic well-being of the area and they must take account of their community strategies.  We would suggest that there may be difficulties in reconciling the use of this power with an intention to establish the company or LLP with a view to making a profit, unless the other objectives can be brought within the Community Strategies and making money is not the primary motive.  Another power which could be considered is the trading power in s.95 of the Local Government Act 2003 (which allows a local authority to trade through a company for commercial purposes).  Additionally or alternatively these powers could be combined with s.111 of the Local Government Act 1972 (which allows a local authority to do anything which is which is calculated to facilitate, or is conducive or incidental to, the discharge of any of their functions).
2.4 We note that the local authorities involved in the Partnership expect to transfer staff to the new entity.  They would need to ensure that this was done in compliance with the Transfer of Undertakings (Protection of Employment) Regulations 2006.
2.5 There would also be other costs associated with this in running the solicitors practice in accordance with Law Society rules (see below); tax and VAT issues; and procurement issues. 
3. Question 2: Are there likely to be any impediments to the establishment of an LLP or limited company for those purposes arising from the rules that govern the conduct of solicitors and the running of solicitors practices?  If so, how might they be overcome?
3.1 The rules governing the conduct of solicitors and the running of solicitors practices would not prevent the local authorities from establishing an LLP or company but the LLP or company would need to comply fully with those rules.  

3.2 This contrasts with the position of the local authorities themselves.  Solicitors who are employed by local authorities are regulated by the Rule 4 and the Employed Solicitors Code 1990.  From 1 July 2007, they will be regulated by Rule 13 (In-house practice) of the Solicitors’ Code of Conduct 2007.  Rule 13.08 provides for solicitors in local government to act for: another organisation or person to whom their employer is statutorily empowered to provide legal services; a member or former member of the local authority; a company limited by shares or guarantee of which the employer or a nominee of the employer is a shareholder or guarantor or an officer of their employer is appointed by the employer as an officer of the company; lenders in connection with new mortgages arising from the redemption of mortgages to the local authority; a charity or voluntary organisation whose objects relate wholly or partly to the employer’s area; a patient who is the subject of a Court of Protection Order where the solicitor is acting for a fellow employee who is appointed as receiver for the patient, and a child or young person subject to a Care Order in favour of the employer on an application to the Criminal Injuries Compensation Authority.  

3.3 The obligations imposed on solicitors by the Solicitors’ Code of Conduct are extensive.  They include obligations relating to: core duties; client relations; conflict of interests; confidentiality and disclosure; the solicitors accounts rules; business management; equality and diversity; publicity; fee sharing; referrals of business; relations with third parties; litigation and advocacy; property selling, and financial services.  There are also requirements around insurance; the Solicitors’ Accounts Rules 1998 in particular, which impose reporting requirements from an independent accountant and restrictions on the way client monies are held and dealt with; and contributions to the Solicitors’ Compensation Fund.  Whilst employed solicitors still have to comply with some of the rules ie conflicts of interest and confidentiality and disclosure, they are able to work for other public bodies without complying with the full requirements of the Solicitors’ Accounts Rules, so long as certain constraints are observed (further details can be supplied on request).

3.4 If the local authorities that are involved in the Partnership do decide to establish a company or LLP to provide legal services, they will need to ensure that it has built into the Business Case, sufficient resources to comply with the Solicitors’ Rules and Code of Conduct.  This would include having appropriate financial, administrative and independent accountancy support available and considering any new policies and procedures which would be required within the organisation or between themselves and the company or LLP.

3.5 There is therefore scope for local authority solicitors and their legal teams to provide services to bodies other than their own without being separately subject to the Solicitors’ Code of Conduct as a separate legal practice, but this would not be the case if they were to transfer to a separate legal entity such as a new company or LLP.

4. Question 3: Will an LLP’s or company’s ability to trade with the public and/ or private sector be fettered by any UK or European enactment? If so, how and to what extent? 
4.1 The LLP or company will be required to comply with any specific statutory obligations relating to its particular type of entity (for example the Limited Liability Partnerships Act 2000 and the Companies Act 2006).  It will also need to act in accordance with its own governing documents.  We are not aware of a specific statutory provision which would prevent an LLP or a company from trading with a public sector or private sector body.  However, there would be constraints which would affect the ability of the public body to enter into a trading arrangement with the LLP or the company.  If local authorities intended to enter into a contract with the LLP or company, they would need to be sure that there was a power which would enable them to do so.  This is not likely to be a problem, since s111 would be appropriate linked to the function or s.1(1) of the Local Government (Contracts) Act 1997 which provides that where a statutory provision confers a function on a local authority, it also confers a power to enter into a contract.  

4.2 The local authorities would also need to take account of any particular constraints relevant to the particular services which would form the subject of the proposed trading arrangement.  In the case of legal services, whilst it may be reasonable for local authorities to obtain legal advice from external sources, there are likely to be other activities undertaken by their in-house legal staff for which this would not be appropriate.  For example, some decisions may be delegated to in-house solicitors within the Council’s constitution.  For example it would not be possible to delegate a decision on whether to institute or defend proceedings to an outside body  - such a decision can be delegated to an officer or other local authority but the limits on delegation would not be sufficient to allow delegation to another legal entity.  

4.3 Some solicitors may also be their local authority’s monitoring officer.  We note that the HR briefing note prepared on the Lincolnshire Shared Services Partnership suggests that staff working for the new service could provide “Monitoring Officer type services”.  However, whilst an external entity could provide support to monitoring officers, we would suggest that it could not actually fulfil the role of the monitoring officer as that appointment by full Council may only be to “one of their officers”.  There is the ability to share a member of staff between authorities under s 113 above, ie so that the function is discharged for more than one authority by one person, however there is also a level at which the exercise of the power may become unreasonable (query whether one Monitoring Officer would be sufficient for the needs of eight authorities).  Overall therefore there may need to be a greater commissioning role in respect of a legal service undertaken by an LLP or company than there would need to be if the function was delegated to another authority or a joint committee.  Appropriate monitoring arrangements would also need to be put in place.

4.4 In general terms the new entity would be classed as a private sector body for the purposes of business and regulation (although Part V of the Local Government and Housing Act 1989 would apply to a company - not an LLP - in which local authorities had an interest).  European Directives such as the Acquired Rights Directive and Equal Treatment Directives would only apply once implemented by the government into UK legislation (ie TUPE Regulations 2006), rather than potentially having direct effect as some Directives have on local authorities, being emanations of the State.
5. Question 4: Will the establishment of an LLP or limited company engage European procurement legislation? If so, why, in what circumstances and with what practical effects (what will Lincolnshire authorities actually need to do to comply with EU procurement rules, set up the LLP/ company and get it trading)?
5.1 The establishment of an LLP or limited company by the local authorities would not in itself engage European procurement legislation.  However, since it would be legally distinct from the local authorities, they could not simply award contracts to it.  As contracting authorities, they would need to award their contracts in compliance with public procurement legislation.  Legal services are within Part B of Schedule 3 to the Public Contracts Regulations 2006.  This means that the award of contracts for legal services are subject to a limited number of those regulations and do not need to be procured through one of the procedures which are set out in detail in those regulations.  However, they would still need to be procured in compliance with the EC Treaty principles which underpin the detailed procurement legislation, such as transparency and non-discrimination.  Case law has established that this requires a degree of advertising sufficient to enable the market to be opened up to competition and the impartiality of the procedure to be reviewed.  An Interpretative Communication published by the European Commission in 2006 on the Community law applicable to contract awards not or not fully subject to the provisions of the Public Procurement Directives also indicated that compliance with Treaty principles would usually necessitate some advertising of a contract.  The local authorities would also need to comply with the requirements of their own constitutions regarding the award of contracts, ie their procurement rules or standing orders.

5.2 The position is different for an in-house company where the authority which awards the contract exercises the same level of control over it as it exercises over its own internal departments and where the company undertakes the essential part of its activities for the authority.  In such a situation, the authority is able to enter into an arrangement with its in-house company without first going through a competitive procurement exercise.  It seems unlikely that this would apply to the LLP or company which the local authorities involved in the Partnership propose to establish, as the HR briefing note refers to the assistant directors developing a strong trading presence in the public sector legal market within and beyond Lincolnshire, being an exemplar and generating trading income to reduce service costs.  In addition to the authorities, certain solicitors would also need to be involved in the ownership and management structure of an external entity.
6. Question 5: What are the tax implications for (a) participating authorities and (b) a LLP/ limited company of establishing an LLP or limited company? How will these impact on each in practice, with what practical consequences?
6.1 The establishment of a new entity separate from the local authorities which wish to participate in it could give rise to issues relating to corporation tax, stamp duty land tax (SDLT) and VAT.

6.2 A company would be subject to corporation tax on accounting profits as restated for tax purposes (even if all proceeds are reinvested towards the objects of the organisation).  By contrast, an LLP is a tax transparent vehicle which is ignored for corporation tax purposes and profits are deemed to be incurred by its members.  In the case of the arrangement proposed by the Partnership, if the members of the LLP would be local authorities, they may benefit from the exemption from corporation tax afforded to local authorities in section 519 of the Income and Corporation Taxes Act 1988. 

6.3 If any freehold or leasehold property is to be transferred to a company, this may be subject to SDLT.  SDLT is under normal circumstances payable by reference to the actual price paid, but depending upon the ownership structure of the company may be by reference to market value (transfers to “connected companies” are deemed to take place at market value). If a market value charge applies, again depending upon the ownership structure, “group relief” may be available to extinguish this charge.  The SDLT charge if the value is over £500K is at the rate of 4% (nil if below £150K, 1% between £150K and £250K and 3% if above £250K but below £500K).  The transfer of land to an LLP may also give rise to a charge to SDLT, although under different rules to those which apply to companies. Broadly, a transfer of land to an LLP attracts SDLT on only the proportion of the market value of the land which changes beneficial ownership as a result of the transfer to the LLP. We can advise further on SDLT implications, if any, as appropriate.

6.4 The local authorities will be VAT registered, and they will be entitled to reclaim VAT within the broad, special rules pertaining to local authorities.  The same rules generally apply to local authority joint committees.  The special regime applying to local authorities would not however apply to a company or LLP which would be subject to the basic VAT rules. We would expect a company or LLP to be VAT registrable. This would mean that the local authorities will be required to pay VAT in respect of the services received from a company or LLP, which may affect the authorities' overall balance of VAT in relation to their 5% de minimise levels (as a result of the conversion of an internal cost into a contract for services with a third party).  There may also be VAT issues arising out of any transfer of assets to a company or LLP. Further information on the finances would be required in order to advise fully.
7. Question 6: How might an LLP be structured with a view, in particular, to (a) simplify governance arrangements (b) keep the distribution of surpluses as simple as possible and (c) minimise tax liability? 
7.1 The form of an LLP is not prescribed other than there are usually members and then some form of executive body with control of major decisions.  An LLP Agreement could be structured in a similar manner to a shareholders agreement for a company (building upon the memorandum and articles of association) or an inter-authority agreement.  We would expect it to cover appointments; decision-making; procedural matters; service responsibility; professional responsibility; performance measures; dispute resolution procedures and exit arrangements amongst other things. 

7.2 The local authorities would be able to structure their governance arrangements in whatever way they believe is most suitable for their requirements.  It would of course be important to ensure that the arrangements established a sufficient level of accountability by the LLP to the local authorities.  The local authorities concerned may therefore find it appropriate to require the arrangements to be periodically reviewed in the context of Best Value and monitored by their Executives or policy or scrutiny committees, as appropriate.  The internal governance and reporting arrangements would also need to be established, as well as reporting and accountability within each authority.

7.3 The making of surpluses could be taken into account in setting future year contributions to the service, rather than being distributed (unless there was a change in membership of the arrangements during the year ie an outgoing member may not be entitled to any distribution of prior year surpluses).  As mentioned above, however, in the case of a company the accounts of a separate legal entity may need to be restated to determine any potential tax liabilities. For the reasons explained in paragraph 6.2 above, an LLP is likely to be a more efficient vehicle than a limited company for tax purposes.
8. Question 7: What are the professional indemnity/ other insurance implications of operating an LLP or company assuming it trades with the participating authorities and the public sector generally? Is it possible to estimate the cost of indemnity/ insurance arrangements? If not, how is this issue best resolved and by whom?

8.1 The Law Society imposes minimum requirements for professional indemnity insurance cover.  The current limits are £2,000,000 for any one claim for firms which are not bodies corporate and £3,000,000 for any one claim for firms which are bodies corporate such as LLPs.

8.2 It would also be important for the company or LLP to include details of the insurance cover on the terms of engagement which it provides to clients such as the local authorities. 

8.3 This is very different from the position of a local authority in-house legal service, which does not have the same obligations to maintain insurance.  When providing legal services to clients other than their employer, employed solicitors such as those working in local authorities must make them aware of this position regarding insurance.

8.4 It may be cheaper to obtain insurance for external work as an adjunct to in-house services where the service is provided on the basis of an administrative arrangement and we are aware of authorities that have done this cost effectively, since officers are already covered for professional indemnity under the Councils’ insurance policies.  Where a new entity, without a track record provides the services then it is likely to be much more expensive - also on renewal an insurer will take into account the trading history of the entity.

8.5 It is not possible for us to estimate the likely cosy of indemnity/insurance arrangements.  We suggest that the local authorities involved in the Partnership concerned should seek advice on this from their own insurance officers or from a broker.  There is also the question of contributions to the Compensation Fund mentioned above.

Eversheds LLP 

26 June 2007
APPENDIX 8 COMPARABLE
 SALARIES IN UNITARY AUTHORITIES
(Taken from LGC and MJ from January 2006 to June 2007)
City Solicitor

Portsmouth  City Council

Up to £90,000

Assistant Director – Legal Services

Liverpool City 

Up to £90,000

Director of Legal and Democratic Services

Bolton Council

Up to £100,000

Director of Law

Islington London Borough Council

Up to £100,000

Head of Legal and Democratic Services

London Fire Brigade

£100,000

Head of Legal Services

Peterborough City Council

£85,000

Strategic Director – Resources

Elmbridge Borough Council

£90,000

Director of Legal Services

Southwark London Borough

Up to £100,000 

Head of Legal and Democratic Services

North Tyneside Council

Up to £82,000

Director of Legal and Democratic Services

Isle of Wight Council

Up to £110,000

Head of Legal Services

The Standards Board for England – Manchester

£67,252 - £90,987
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� Local Government & Housing Act 1989, sections 5 and 5A 


� The appointment would be made under section 113(2) of the Local Government Act 1972 and this arrangement has been used successfully in a local context in both Lincolnshire and Norfolk.


� It is possible to delegate such decisions to a hosted service; whether it is desirable is another matter, and will depend on the perspective of participating authorities. It is not possible to delegate such decisions to an SPV. Instead, a nominated officer within the client authority (such as a non-legally qualified monitoring officer) would make a decision based on the advice of a lawyer from the SPV in just the same way non-legally qualified Monitoring Officers make monitoring officer decisions now.


� This is not to say the Member Management Board could not be constituted as a joint committee, simply that there are no clear advantages in so doing.


� It should be noted the legal teams identified in this table are smaller, single site entities, so that it might be expected that a premium would have to be paid to the Director of Lincolnshire’s single service albeit because it is a low cost area a salary in the region of £80,000-£90,000 may be reasonable
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